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SUBJECT TO COMPLETION, DATED NOVEMBER 28, 2012

 
PROSPECTUS

  
PROPHASE LABS, INC.

 
2,500,000 Shares of Common Stock

 
This prospectus relates to the offer and resale of up to 2,500,000 shares of our common stock, par value $0.0005 per share, by the selling shareholder, Dutchess

Opportunity Fund II, LP, or “Dutchess”, which Dutchess has agreed to purchase pursuant to the investment agreement dated November 26, 2012, between Dutchess and us.
Subject to the terms and conditions of such investment agreement, which we refer to in this prospectus as the “Investment Agreement”, we have the right to put up to 2,500,000
shares of our common stock to Dutchess. This arrangement is sometimes referred to as an “Equity Line”. For more information on the selling shareholder, please see the section
of this prospectus entitled “Selling Shareholder” beginning on page 11.

  
We will not receive any proceeds from the resale of these shares of common stock offered by Dutchess. We will, however, receive proceeds from the sale of shares to

Dutchess pursuant to the Equity Line. When we put an amount of shares to Dutchess, the per share purchase price that Dutchess will pay to us in respect of such put will be
determined in accordance with a formula set forth in the Investment Agreement. Generally, in respect of each put, Dutchess will pay us a per share purchase price equal to
ninety-five percent (95%) of the lowest daily volume weighted average price, or VWAP, of our common stock during the five consecutive trading day period beginning on the
trading day immediately following our put notice.

 
Dutchess may sell the shares of our common stock from time to time at market prices prevailing at the time of sale, at prices related to the prevailing market price, or

at negotiated prices. Dutchess is an “underwriter” within the meaning of the Securities Act of 1933, as amended, in connection with the resale of our common stock under the
Equity Line. For more information, please see the section of this prospectus entitled “Plan of Distribution” on page 13.

 
Our common stock is listed on the NASDAQ Global Market under the symbol “PRPH.” On November 27, 2012, the last reported sales price of our common stock

was $1.37.
 
INVESTING IN OUR SECURITIES INVOLVES A HIGH DEGREE OF RISK. YOU SHOULD REVIEW CAREFULLY THE RISKS AND UNCERTAINTIES
REFERENCED UNDER THE HEADING “RISK FACTORS” ON PAGE 7 OF THIS PROSPECTUS AND IN THE OTHER DOCUMENTS THAT ARE
INCORPORATED BY REFERENCE INTO THIS PROSPECTUS.
 
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or determined if this prospectus
if truthful or complete. Any representation to the contrary is a criminal offense.

 
The date of this prospectus is      , 2012
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ABOUT THIS PROSPECTUS

 
This prospectus is part of a “shelf” registration statement that we filed with the Securities and Exchange Commission, or SEC. Under this registration statement, the

selling shareholder may sell up to a total of 2,500,000 shares of our common stock described in this prospectus from time to time in one or more offerings. Before purchasing
any securities, you should carefully read both this prospectus and any applicable prospectus supplement, together with the additional information described in this prospectus
under the headings “Where You Can Find Additional Information” and “Information Incorporated by Reference.”
 

You should rely only on the information contained in this prospectus and in any applicable prospectus supplement, including any information incorporated by
reference.  We have not authorized any other person to provide you with different information.  If anyone provides you with different or inconsistent information, you should
not rely on it.  You should not assume that the information appearing in this prospectus, any prospectus supplement or any document incorporated by reference is accurate at
any date other than as of the date of each such document.  Our business, financial condition, results of operations and prospects may have changed since the date indicated on
the cover page of such documents.
 

The distribution of this prospectus may be restricted by law in certain jurisdictions. You should inform yourself about and observe any of these restrictions.  This
prospectus does not constitute, and may not be used in connection with, an offer or solicitation by anyone in any jurisdiction in which the offer or solicitation is not authorized,
or in which the person making the offer or solicitation is not qualified to do so, or to any person to whom it is unlawful to make the offer or solicitation.

 
The terms “we,” “us,” “our,” and the “Company” refer only ProPhase Labs, Inc. and its subsidiaries, unless the context suggests otherwise.
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PROSPECTUS SUMMARY

 
This summary highlights information contained elsewhere in this prospectus. We urge you to read this entire prospectus carefully and any accompanying documents
incorporated by reference before making an investment decision. You should also refer to the risks of investing discussed under “Risk Factors” beginning on page 7.
 
About ProPhase Labs, Inc.
 

We are a manufacturer, marketer and distributor of a diversified range of homeopathic and health products that are offered to the general public. We are also engaged
in the research and development of potential over-the-counter, or OTC, drug, natural base health products along with supplements, personal care and cosmeceutical products.

 
Our primary business is currently the manufacture, distribution, marketing and sale of OTC cold remedy products to consumers through food, multi-outlet pharmacy

and chain drug stores, large wholesalers and mass merchandisers. Our flagship brand is Cold-EEZE® Cold Remedy and our principal product is Cold-EEZE® zinc gluconate
lozenges, proven in clinical studies to reduce the duration and severity of symptoms of the common cold by nearly half. Cold-EEZE® is an established product in the health care
and cold remedy market. For 2011 and 2010, our revenues have come principally from our OTC cold remedy products. For 2011 and 2010, our net sales for each period were
related to markets in the United States.

  
Cold-EEZE® is one of our key OTC cold remedy products whose benefits are derived from its proprietary zinc gluconate formulation. The product’s effectiveness has

been substantiated in two double-blind clinical studies proving that Cold-EEZE® lozenges reduce the duration and severity of symptoms of the common cold by nearly half.
We acquired worldwide manufacturing and distribution rights to our lozenge formulation in 1992 and commenced national marketing in 1996. The demand for our OTC cold
remedy products is seasonal, where the third and fourth quarters of each year generally have the largest sales volume.

 
Since June 1996, our continuing business operations have concentrated on the manufacturing, marketing and development of our proprietary Cold-EEZE® cold-

remedy lozenge products and on development of various product extensions. Our product line of OTC cold remedy products are reviewed regularly to identify new consumer
opportunities and/or trends in flavor, convenience, packaging and delivery systems or forms to help improve market share for our products. Additionally, we are active in
exploring new product technologies, applications, product line extensions and other new product opportunities consistent with our brand image and standard of proven
consumer benefit and efficacy.

 
We are a corporation incorporated in Nevada in July 1989. Our principal executive offices are located at 621 N. Shady Retreat Road, Doylestown, Pennsylvania

18901. Our telephone number is (215) 345-0919 and our website address is http://www.prophaselabs.com. Information contained on, or that can be accessed through, our
website is not part of this prospectus.
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The Offering
 

The selling shareholder named in this prospectus may offer and sell up to 2,500,000 shares of our common stock. All of the shares in this offering, when and if sold,
will be sold by the selling shareholder. Such selling shareholder may sell its shares of our common stock from time to time at market prices prevailing at the time of sale, at
prices related to the prevailing market price, or at negotiated prices. We will not receive any of the proceeds from the disposition of these shares by the selling shareholder
although we will receive proceeds from the sale of such shares to the selling shareholder pursuant to the Equity Line.

 
Throughout this prospectus, when we refer to the shares of our common stock being registered on behalf of the selling shareholder, we are referring to the shares

issuable to the selling shareholder pursuant to the Investment Agreement we entered into with the selling shareholder on November 26, 2012, and when we refer to the selling
shareholder in this prospectus, we are referring to the purchaser under the Investment Agreement.

 
EQUITY LINE WITH DUTCHESS

 
This prospectus relates to the resale of up to 2,500,000 shares of our common stock by Dutchess.  On November 26, 2012, we entered into an Investment Agreement

with Dutchess that commits Dutchess to purchase up to 2,500,000 shares of our common stock over 36 months.   In connection with the Investment Agreement, we also entered
into a registration rights agreement with Dutchess on November 26, 2012, which refer to as the “Registration Rights Agreement”.  The shares of common stock that may be
issued to Dutchess under the Investment Agreement will be issued pursuant to an exemption from registration under the Securities Act of 1933, as amended, or the Securities
Act.  Pursuant to the Registration Rights Agreement, we have filed a registration statement, of which this prospectus is a part, covering the possible resale by Dutchess of up to
2,500,000 shares that we may issue to Dutchess under the Investment Agreement.  The Investment Agreement and Registration Rights Agreement are further described below
under the headings “Investment Agreement” and “Registration Rights Agreement”, respectively.
 
Securities offered by us None.
  
Securities offered by the Up to 2,500,000 shares of our common stock.
selling shareholder  
  
Offering price To be determined by the prevailing market price for the shares at the time of the sale or in negotiated transactions.
  
Use of proceeds We will not receive any proceeds from the sale of shares by the selling shareholder.  However, we will receive proceeds

from the Equity Line. See “Use of Proceeds.” We intend to use such proceeds for working capital and other general
corporate purposes.

  
Risk factors An investment in our common stock is speculative and involves substantial risks.  You should read the “Risk Factors”

section included in this prospectus and other risk factors incorporated herein by reference for a discussion of certain factors
to consider carefully before deciding to invest in shares of our common stock.
 

  
Plan of distribution The shares of common stock covered by this prospectus may be sold by the selling shareholder in the manner described

under “Plan of Distribution.”
  
NASDAQ Global Market symbol  “PRPH”
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Investment Agreement
  

We entered into the Investment Agreement with Dutchess on November 26, 2012.  Pursuant to the Investment Agreement, Dutchess committed to purchase, subject to
certain restrictions and conditions, up to 2,500,000 shares of our common stock, over a period of 36 months from the first trading following the effectiveness of the registration
statement of which this prospectus forms a part.  We may draw funds from the Equity Line facility by selling shares of common stock to Dutchess from time to time, as and
when we determine appropriate in accordance with the terms and conditions of the Investment Agreement.  The purchase price of the shares will be set at ninety-five percent
(95%) of the lowest daily volume weighted average price (“VWAP”) of our common stock during the five (5) consecutive trading day period beginning on the date of delivery
of the applicable draw down notice.  We refer to such five-day period as the “Pricing Period”.
 

If and to the extent we issue common stock to Dutchess at a lower price per share, Dutchess will receive a higher number of shares, which equates to greater dilution of
existing shareholders.  The effect of this dilution may, in turn, cause the price of our common stock to decrease further, both because of the downward pressure on the stock
price that would be caused by a large number of sales of our shares into the public market by Dutchess, and because our existing shareholders may disagree with our decision to
sell shares to Dutchess at a time when our stock price is low, and may in response decide to sell additional shares of common stock, further decreasing our stock price.
 

The maximum amount that we are entitled to put to Dutchess in any one draw down notice is the greater of (i) 500% of the average daily volume of the common stock
traded on the NASDAQ Global Market for the one (1) trading day prior to the date of delivery of the applicable draw down notice, multiplied by the closing price for such
trading day or (ii) $250,000. There are put restrictions applied on days between the draw down notice date and the closing date with respect to that particular put.  During such
time, we are not entitled to deliver another draw down notice.

 
The Company has the right to specify a suspension price for a given put. In the event the common stock price falls below the specified suspension price, the put will be

temporarily suspended. The put will resume at the time that the common stock is above the suspension price, provided the dates for the Pricing Period for that particular put are
still valid.

 
In the event Dutchess receives more than a five percent (5%) return on the net sales for a specific put (“excess proceeds”), Dutchess will remit the excess proceeds to

the Company; however, in the event Dutchess receives less than a five percent (5%) return on the net sales for a specific put (“deficit proceeds”), Dutchess will have the right to
use any excess proceeds to off-set against the aggregated deficit proceeds.

  
Certain conditions must be satisfied before we are entitled to put shares to Dutchess, including, among others, the following:
 
· there must be an effective registration statement under the Securities Act to cover the resale of the shares by Dutchess;
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· our common stock must continue to be quoted on the NASDAQ Global Market;
 
· we must have complied with our obligations and not otherwise be in default under the Investment Agreement and Registration Rights Agreement;
 
· no injunction or other governmental action shall remain in force which prohibits the issuance of shares to Dutchess pursuant to the Equity Line;
 
· the issuance of shares to Dutchess pursuant to the Equity Line must not violate any shareholder approval requirements of the NASDAQ Global Market;
 
· trading of shares of our common stock shall not have been suspended by the NASDAQ Global Market or the SEC;
 
· the issuance of shares to Dutchess pursuant to the Equity Line must be approved by our board of directors;
 
· our representations and warranties to Dutchess must be true and correct in all material respects; and
 
· the registration statement and any amendments or supplements to the registration statement may not contain any untrue statement of a material fact or omit to

state any material fact required to be stated or necessary to make the statements in those documents not misleading or which would require public disclosure or
an updated supplement to the prospectus.

 
There is no guarantee that we will be able to meet the foregoing conditions or any other conditions under the Investment Agreement or that we will be able to draw

down any portion of the amount available to us under the Equity Line.
 

The Investment Agreement further provides that the Company and Dutchess are each entitled to customary indemnification from the other for any losses or liabilities
we or it suffers as a result of any breach by the other party of any provisions of the Investment Agreement or the Registration Rights Agreement, or as a result of any lawsuit
brought by a third-party arising out of or resulting from the other party’s execution, delivery, performance or enforcement of the Investment Agreement or the Registration
Rights Agreement.
 

The Investment Agreement also contains customary representations and warranties of each of the parties.  The assertions embodied in those representations and
warranties were made for purposes of the Investment Agreement and are subject to qualifications and limitations agreed to by the parties in connection with negotiating the
terms of the Investment Agreement.  In addition, certain representations and warranties were made as of a specific date, may be subject to a contractual standard of materiality
different from what a shareholder or investor might view as material, or may have been used for purposes of allocating risk between the respective parties rather than
establishing matters as facts.
 

Dutchess has also agreed pursuant to the Investment Agreement not to sell short any of our securities, either directly or indirectly through its affiliates, principals or
advisors during the term of the Investment Agreement.
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In connection with the preparation of the Investment Agreement and the Registration Rights Agreement, we paid Dutchess a document preparation fee in the amount of

$15,000.  However, we did not issue Dutchess any shares of common stock or other securities. In addition, if we are not DWAC (Deposit/Withdraw at Custodian) eligible at the
time of a put closing, there will be a $2,000 charge on each closing date to cover costs associated with, but not limited to, deposit costs, legal review fees and wire fees. If we
are DWAC eligible at the time of a put closing, there will be a $250 charge on each closing date.
 
Registration Rights Agreement
 

Pursuant to the terms of the Registration Rights Agreement, we are obligated to file one or more registration statements with the SEC to register the resale by Dutchess
of shares of common stock issued or issuable under the Investment Agreement.  We have filed with the SEC an initial registration statement of which this prospectus forms a
part, in order to access the Equity Line, covering the resale of up to 2,500,000 shares of common stock.
 

The foregoing summary of the Equity Line does not purport to be complete and is qualified by reference to the Investment Agreement and the Registration Rights
Agreement, copies of which have been filed as exhibits to the registration statement of which this prospectus is a part.
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RISK FACTORS

 
Investing in our common stock involves a high degree of risk.  Before purchasing any securities offered in this prospectus, you should carefully consider the risk

factors that are incorporated by reference herein from the section captioned “Risk Factors” in our Form 10-K for the year ended December 31, 2011, together with the risk
factors provided below and all of the other information included in this prospectus and any prospectus supplement and any other information that we have incorporated by
reference, including filings made with the SEC subsequent to the date hereof.  Any of these risks, as well as other risks and uncertainties, could harm our financial condition,
results of operations, or cash flows.  See also “Disclosure Regarding Forward-Looking Statements” in this prospectus.
 
Risk Related to This Offering
 
Our Equity Line with Dutchess may not be available to us if we elect to make a draw down.
 

Pursuant to the Equity Line, Dutchess committed to purchase, subject to certain conditions, up to 2,500,000 shares of our common stock over a thirty-six month
period.  Dutchess will not be obligated to purchase shares under the Equity Line unless certain conditions are met, which include, among others:  effectiveness of the
registration statement; the continued listing of our stock on the NASDAQ Global Market; our compliance with our obligations under the Investment Agreement and
Registration Rights Agreement entered into with Dutchess; the absence of injunctions or other governmental actions prohibiting the issuance of common stock to Dutchess; the
absence of violations of shareholder approval requirements with respect to such issuance of our common stock to Dutchess; the accuracy of representations and warranties made
to Dutchess; and approval of the Equity Line transaction by our board of directors.  If we are unable to access funds through the Equity Line, we may be unable to access capital
on favorable terms or at all.
 
Any draw downs under our Equity Line with Dutchess may result in dilution to our shareholders.
  

If we sell shares to Dutchess under the Equity Line, it will have a dilutive effect on the holdings of our current shareholders, and may result in downward pressure on
the price of our common stock.  If we draw down amounts under the Equity Line, we will issue shares to Dutchess at a discount of 5% from the average price of our common
stock.  If we draw down amounts under the Equity Line when our share price is decreasing, we will need to issue more shares to raise the same amount than if our stock price
was higher.  Issuances in the face of a declining share price will have an even greater dilutive effect than if our share price were stable or increasing, and may further decrease
our share price.

 
DISCLOSURE REGARDING FORWARD-LOOKING INFORMATION

 
This prospectus and the documents incorporated by reference herein contain forward-looking statements within the meaning of Section 27A of the Securities Act of

1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended. These forward-looking statements are based on our current expectations and beliefs,
including estimates and projections about our industry. Forward-looking statements may be identified by use of terms such as “anticipates,” “expects,” “intends,” “plans,”
“seeks,” “estimates,” “believes” and similar expressions, although some forward-looking statements are expressed differently. Statements concerning our financial position,
business strategy and plans or objectives for future operations are forward-looking statements. These statements are not guarantees of future performance and are subject to
certain risks, uncertainties and assumptions that are difficult to predict and may cause actual results to differ materially from management’s current expectations. Such risks and
uncertainties include those set forth herein under “Risk Factors.” The forward-looking statements in this prospectus speak only as of the time they are made and do not
necessarily reflect our outlook at any other point in time.
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Except as may be required under the federal securities laws, we undertake no obligation to publicly update forward-looking statements, whether as a result of new

information, future events or otherwise. You are advised, however, to read any further disclosures we make on related subjects in our filings with the SEC, including Form 10-
K, Form 10-Q and Form 8-K reports. Also note that under the caption “Risk Factors,” we provide a cautionary discussion of risks, uncertainties and possibly inaccurate
assumptions relevant to our business. These are factors that we think could cause our actual results to differ materially from expected and historical results. Other factors besides
those listed in “Risk Factors,” including factors described as risks in our filings with the SEC, could also adversely affect us. For any forward-looking statements contained in
any document, we claim the protection of the safe harbor for forward-looking statements contained in the Private Securities Litigation Reform Act of 1995.

 
USE OF PROCEEDS

 
We will not receive any proceeds from the resale of our common stock offered by the selling shareholder. The selling shareholder will receive all of the proceeds from

this offering. However, we will receive proceeds from the sale of our common stock to the selling shareholder pursuant to the Investment Agreement. The proceeds from our
exercise of the put option pursuant to the Investment Agreement will be used for general working capital needs and for other general corporate purposes.

 
DESCRIPTION OF CAPITAL STOCK

 
General
 

Our authorized capital stock consists of 51,000,000 shares, consisting of 50,000,000 shares of common stock. $.0005 par value per share, and 1,000,000 shares of
preferred stock, $.01 par value per share. The following description of our capital stock is intended as a summary only and is qualified in its entirety by reference to our
certificate of incorporation, as amended and our amended and restated bylaws, which have been filed previously with the SEC.

 
As of November 27, 2012, there were 14,836,340 shares of common stock outstanding. No shares of preferred stock are currently outstanding.

 
Common Stock
 

Subject to preferences that may be applicable to any preferred stock outstanding at the time, each shareholder of our common stock is entitled to a pro rata share of
cash distributions made to shareholders, including dividend payments. The holders of our common stock are entitled to one vote for each share of record on all matters to be
voted on by shareholders. There is no cumulative voting with respect to the election of our directors or any other matter. Therefore, the holders of more than 50% of the shares
voting for the election of directors can elect all of the directors. The holders of our common stock are entitled to receive dividends when, as and if declared by our board of
directors from funds legally available therefore. Cash dividends are at the sole discretion of our board of directors. In the event of our liquidation, dissolution or winding up, the
holders of common stock are entitled to share ratably in all assets remaining available for distribution to them after payment of our liabilities and after provision has been made
for each class of stock, if any, having any preference in relation to our common stock. Holders of shares of our common stock have no conversion, preemptive or other
subscription rights, and there are no redemption provisions applicable to our common stock.
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Preferred Stock
 

Shares of our preferred stock may be issued in one or more series, and our board of directors is authorized to determine the designation and to fix the number of shares
of each series. The issuance of shares of preferred stock could decrease the amount of earnings and assets available for distribution to holders of shares of common stock. The
issuance may also adversely affect the rights and powers, including voting rights, of these holders and may have the effect of delaying, deterring or preventing a change in
control of us.
 
Stock Options
 

As of November 27, 2012, there were outstanding options to purchase 1,293,000 shares of our common stock issued under our incentive compensation plans with a
weighted average price of $1.72.
 
Anti-Takeover Effects of Nevada Law and Provisions of Our Certificate of Incorporation and Bylaws
 

Our articles of incorporation, as amended, and amended and restated bylaws contain certain provisions that are intended to enhance the likelihood of continuity and
stability in the composition of our board of directors and in the policies formulated by our board of directors and to discourage an unsolicited takeover of our company if our
board of directors determines that such a takeover is not in the best interests of our company and stockholders. However, these provisions could have the effect of discouraging
certain attempts to acquire us or remove incumbent management even if some or a majority of our stockholders deemed such an attempt to be in their best interests, including
those attempts that might result in a premium over the market price for the shares of our common stock held by stockholders.

 
Our amended and restated bylaws establish advance notice procedures with regard to stockholder proposals and the nomination, other than by or at the direction of the

board of directors. We may reject a stockholder proposal or nomination that is not made in accordance with such procedures. In addition, our amended and restated bylaws
provide that:

 
· stockholders cannot call meetings of stockholders;
 
· stockholders cannot approve actions by written consent in lieu of a meeting;
 
· our board of directors has the ability to alter its bylaws without stockholder approval; and
 
· a director may not be removed from office unless such director is removed for cause by the vote of the holders of 66.67% or more of the outstanding shares of

our common stock entitled to vote.
 

Nevada’s Combination with Interested Stockholders Statute and Control Share Acquisition Statute may both have the effect of delaying or making it more difficult to
effect a change in control of our company.

 
The Combination with Interested Stockholders Statute prevents an “interested stockholder” and an applicable Nevada corporation from entering into a “combination,”

unless certain conditions are met. A “combination” means any merger or consolidation with an “interested stockholder” or affiliate of an “interested stockholder,” or any sale,
lease, exchange, mortgage, pledge, transfer or other disposition, in one transaction or a series of transactions with an “interested stockholder” or affiliate of an “interested
stockholder”:
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· having an aggregate market value equal to more than 5% of the aggregate market value of the assets of the corporation;
 
· having an aggregate market value equal to more than 5% of the aggregate market value of all of the outstanding voting shares of the corporation; or
 
· representing more than 10% of the earning power or net income of the corporation.

 
An “interested stockholder” means (i) the beneficial owner of 10% or more of the voting shares of the corporation or (ii) an affiliate or associate of the corporation

who at any time within 2 years immediately prior to the date in question was the beneficial owner of 10% or more of the voting shares of the corporation. A corporation may not
engage in a “combination” within two years after the interested stockholder acquired his shares unless the combination or the purchase of shares made by the interested
stockholder was approved by the board of directors before the interested stockholder acquired such shares or the combination is approved by the board of directors and, at or
after that time, the combination is approved at an annual or special meeting of the stockholders of the corporation representing at least 60% of the outstanding voting power of
the corporation not beneficially owned by disinterested stockholders. If such approval is not obtained, then after the expiration of the two-year period, the business combination
may be consummated (a) if the combination or the transaction in which the person became an interested stockholder was approved by the board of directors before the person
became an interested stockholder, (b) if it is approved at an annual or special meeting of the stockholders of the corporation by a majority of the voting power held by
disinterested stockholders, or (c) if the consideration to be paid by the interested stockholder for disinterested shares of common and preferred stock, as applicable, is at least
equal to the highest of:

 
· the highest price per share of such stock paid by the interested stockholder within the two years immediately preceding the date of the announcement of the

combination or in the transaction in which the person became an interested stockholder, whichever is higher, plus interest from that date through the date of
consummation of the combination and less any dividends paid during the same period;

 
· the market value per share of such stock on the date of the announcement of the combination or the date the interested stockholder acquired the shares,

whichever is higher, plus interest from that date through the date of consummation of the combination and less any dividends paid during the same period; or
 
· the amount specified in the corporation’s articles of incorporation, including in any certificate of designation for the class or series of shares are entitled upon

the consummation of a transaction of a type encompassing the combination.
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Nevada’s Control Share Acquisition Statute prohibits an acquiror, under certain circumstances, from voting shares of a target corporation’s stock after crossing certain

threshold ownership percentages, unless the acquiror obtains the approval of the target corporation’s disinterested stockholders. The Control Share Acquisition Statute specifies
three thresholds: (i) one-fifth or more but less than one-third, (ii) one-third or more but less than a majority, and (iii) a majority or more, of the outstanding voting power in the
election of directors. Once an acquiror crosses one of the above thresholds, those shares in the immediate offer or acquisition and those shares acquired within ninety days
become Control Shares (as defined in the statute) and those Control Shares are deprived of the right to vote until disinterested stockholders restore the right. The Control Share
Acquisition Statute also provides that in the event Control Shares are accorded full voting rights and the acquiring person has acquired a majority or more of all voting power, all
other stockholders who do not vote in favor of authorizing voting rights to the Control Shares are entitled to demand payment for the fair value of their shares. Our board is
required to notify such stockholders after the vote of the stockholders that they have the right to receive the fair value of their shares in accordance with statutory procedures
established generally for dissenter’s rights. The Control Share Acquisition Statute currently does not apply to us because we do not have 100 or more stockholders of record
who are residents of the State of Nevada.
 

Article V of our amended and restated bylaws provides for indemnification of our directors, officers, employees and other agents to the maximum extent permitted by
law. We also have entered into indemnification agreements with our executive officers and directors and provide indemnity insurance pursuant to which directors and officers
are indemnified or insured against liability or loss under certain circumstances.
 
Stockholder Rights Plan
 

On September 8, 1998, our board of directors declared a dividend distribution of common stock purchase rights, or the Rights, payable to the stockholders of record on
September 25, 1998, thereby creating a Stockholder Rights Plan (the “Rights Agreement”). The plan was amended effective May 23, 2008 and further amended effective
August 18, 2009. The Rights Agreement, as amended, provides that each Right entitles the stockholder of record to purchase from the Company that number of common shares
having a combined market value equal to two times the Rights exercise price of $45. The Rights are not exercisable until the distribution date, which will be the earlier of a
public announcement that a person or group of affiliated or associated persons has acquired 15% or more of the outstanding common shares, or the announcement of an
intention by a similarly constituted party to make a tender or exchange offer resulting in the ownership of 15% or more of the outstanding common shares. The dividend has the
effect of giving the stockholder a 50% discount on the share’s current market value for exercising such right. In the event of a cashless exercise of the Right, and the acquirer has
acquired less than 50% beneficial ownership of the Company, a stockholder may exchange one Right for one share of common stock. The Rights Agreement, as amended,
includes a provision pursuant to which our board of directors may exempt from the provisions of the Rights Agreement an offer for all outstanding shares of our common stock
that the board determines to be fair and not inadequate and to otherwise be in the best interests of the Company and its stockholders, after receiving advice from one or more
investment banking firms. The Rights expire on September 25, 2018.
 
Transfer Agent and Registrar
 

The transfer agent and registrar for our common stock is American Stock Transfer and Trust Company, LLC.
 

SELLING SHAREHOLDER
 

This prospectus relates to the possible resale by the selling shareholder, Dutchess Opportunity Fund II, LP, of shares of common stock that we may issue pursuant to
the Investment Agreement we entered into with Dutchess on November 26, 2012.  We are filing the registration statement of which this prospectus is a part pursuant to the
provisions of the Registration Rights Agreement we entered into with Dutchess on November 26, 2012.  The selling shareholder may from time to time offer and sell pursuant to
this prospectus any or all of the shares that it acquires under the Investment Agreement.

 

- 11 -



 

  
The following table presents information regarding Dutchess and the shares that it may offer and sell from time to time under this prospectus.  This table is prepared

based on information supplied to us by the selling shareholder. As used in this prospectus, the term “selling shareholder” includes Dutchess and any donees, pledgees,
transferees or other successors in interest selling shares received after the date of this prospectus from a selling shareholder as a gift, pledge or other non-sale related
transfer.  The number of shares in the column “Number of Shares Being Offered” represents all of the shares that the selling shareholder may offer under this prospectus. The
selling shareholder may sell some, all or none of its shares.  We do not know how long the selling shareholder will hold the shares before selling them, and we currently have no
agreements, arrangements or understandings with the selling shareholder regarding the sale of any of the shares.

 
Beneficial ownership is determined in accordance with Rule 13d-3(d) promulgated by the SEC under the Exchange Act.  The percentage of shares beneficially owned

prior to the offering is based both on 14,836,340 shares of our common stock actually outstanding as of November 27, 2012, plus 2,500,000, and on the assumption that all
shares of common stock issuable under the Investment Agreement we entered into with Dutchess are outstanding as of that date.
 
  Shares Beneficially Owned   Number of   Shares Beneficially Owned  
  Prior to the Offering   Shares Being   After the Offering  
Name of Beneficial Owner  Number   Percent   Offered   Number   Percent  
Dutchess Opportunity Fund II, LP(1)   2,500,000(2)   14.4(2)  2,500,000   0(3)   0(3)
   
  
(1) The address of Dutchess is 50 Commonwealth Avenue, Suite 2, Boston, MA 02116. Dutchess is a Delaware limited partnership.  Michael Novielli and Douglas H. Leighton

are the managing members of Dutchess Capital Management, II, LLC the general partner to the fund with voting and investment power over the shares.
(2) Consists of 2,500,000 shares of common stock issuable under the Investment Agreement.  For the purposes hereof, we assumed the issuance of the 2,500,000 shares of

common stock issuable pursuant to the Investment Agreement.
(3) Assumes that Dutchess sells all of the shares being offered pursuant to this prospectus.
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PLAN OF DISTRIBUTION

 
We are registering 2,500,000 shares of common stock under this prospectus on behalf of Dutchess. Except as described below, to our knowledge, the selling

shareholder has not entered into any agreement, arrangement or understanding with any particular broker or market maker with respect to the shares of common stock offered
hereby, nor, except as described below, do we know the identity of any brokers or market makers that may participate in the sale of the shares.
 

The selling shareholder may decide not to sell any shares.  The selling shareholder may from time to time offer some or all of the shares of common stock through
brokers, dealers or agents who may receive compensation in the form of discounts, concessions or commissions from the selling shareholder and/or the purchasers of the shares
of common stock for whom they may act as an agent.  In effecting sales, broker-dealers who are engaged by the selling shareholder may arrange for other broker-dealers to
participate.  Dutchess is an “underwriter” within the meaning of the Securities Act.  Any brokers, dealers or agents who participate in the distribution of the shares of common
stock may also be deemed to be “underwriters,” and any profits on the sale of the shares of common stock by them and any discounts, commissions or concessions received by
any such brokers, dealers or agents may be deemed to be underwriting discounts and commissions under the Securities Act.  Dutchess has advised us that it may effect resales
of our common stock through any one or more registered broker-dealers.  Because the selling shareholder is deemed to be an underwriter, the selling shareholder will be subject
to the prospectus delivery requirements of the Securities Act and may be subject to certain statutory liabilities of, including but not limited to, Sections 11, 12 and 17 of the
Securities Act and Rule 10b-5 under the Exchange Act.

 
The selling shareholder will act independently of us in making decisions with respect to the timing, manner and size of each sale. Such sales may be made over the

NASDAQ Global Market, on the over-the-counter market, otherwise or in a combination of such methods of sale, at then prevailing market prices, at prices related to prevailing
market prices or at negotiated prices.  The shares of common stock may be sold according to one or more of the following methods:

 
· a block trade in which the broker or dealer so engaged will attempt to sell the shares of common stock as agent but may position and resell a portion of the

block as principal to facilitate the transaction;
 
· purchases by a broker or dealer as principal and resale by such broker or dealer for its account pursuant to this prospectus;
 
· an over-the-counter distribution in accordance with the NASDAQ rules;
 
· ordinary brokerage transactions and transactions in which the broker solicits purchasers;
 
· privately negotiated transactions;
 
· a combination of such methods of sale; and
 
· any other method permitted pursuant to applicable law. 
 
Any shares covered by this prospectus which qualify for sale pursuant to Rule 144 of the Securities Act may be sold under Rule 144 rather than pursuant to this

prospectus. In addition, the selling shareholder may transfer the shares by other means not described in this prospectus.
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Any broker-dealer participating in such transactions as agent may receive commissions from Dutchess (and, if they act as agent for the purchaser of such shares, from

such purchaser).  Broker-dealers may agree with Dutchess to sell a specified number of shares at a stipulated price per share, and, to the extent such a broker-dealer is unable to
do so acting as agent for Dutchess, to purchase as principal any unsold shares at the price required to fulfill the broker-dealer commitment to Dutchess.  Broker-dealers who
acquire shares as principal may thereafter resell such shares from time to time in transactions (which may involve crosses and block transactions and which may involve sales to
and through other broker-dealers, including transactions of the nature described above) on the NASDAQ Global Market, on the over-the-counter market, in privately-negotiated
transactions or otherwise at market prices prevailing at the time of sale or at negotiated prices, and in connection with such resales may pay to or receive from the purchasers of
such shares commissions computed as described above.  To the extent required under the Securities Act, an amendment to this prospectus, or a supplemental prospectus will be
filed, disclosing:

 
· the name of any such broker-dealers;
 
· the number of shares involved;
 
· the price at which such shares are to be sold;
 
· the commission paid or discounts or concessions allowed to such broker-dealers, where applicable;
 
· that such broker-dealers did not conduct any investigation to verify the information set out or incorporated by reference in this prospectus, as supplemented; and
 
· other facts material to the transaction.
 
Underwriters and purchasers that are deemed underwriters under the Securities Act may engage in transactions that stabilize, maintain or otherwise affect the price of

the securities, including the entry of stabilizing bids or syndicate covering transactions or the imposition of penalty bids.  Dutchess and any other persons participating in the
sale or distribution of the shares will be subject to the applicable provisions of the Exchange Act and the rules and regulations thereunder including, without limitation,
Regulation M.  These provisions may restrict certain activities of, and limit the timing of, purchases by the selling shareholder or other persons or entities. Furthermore, under
Regulation M, persons engaged in a distribution of securities are prohibited from simultaneously engaging in market making and certain other activities with respect to such
securities for a specified period of time prior to the commencement of such distributions, subject to special exceptions or exemptions.  Regulation M may restrict the ability of
any person engaged in the distribution of the securities to engage in market-making and certain other activities with respect to those securities.  In addition, the anti-
manipulation rules under the Exchange Act may apply to sales of the securities in the market. All of these limitations may affect the marketability of the shares and the ability of
any person to engage in market-making activities with respect to the securities.
 

We have agreed to pay the expenses of registering the shares of common stock under the Securities Act, including registration and filing fees, printing expenses,
administrative expenses and certain legal and accounting fees, as well as certain fees of counsel for the selling shareholder incurred in the preparation of the Equity Line and the
registration statement of which this prospectus forms a part.  The selling shareholder will bear all discounts, commissions or other amounts payable to underwriters, dealers or
agents, as well as transfer taxes and certain other expenses associated with the sale of securities.
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Under the terms of the Investment Agreement and the Registration Rights Agreement, we have agreed to indemnify the selling shareholder and certain other persons

against certain liabilities in connection with the offering of the shares of common stock offered hereby, including liabilities arising under the Securities Act or, if such indemnity
is unavailable, to contribute toward amounts required to be paid in respect of such liabilities.
 

At any time a particular offer of the shares of common stock is made, a prospectus supplement or post-effective amendment to the registration statement of which this
prospectus forms a part, if required, will be distributed.  Such prospectus supplement or post-effective amendment will be filed with the SEC, to reflect the disclosure of
required additional information with respect to the distribution of the shares of common stock.  We may suspend the sale of shares by the selling shareholder pursuant to this
prospectus for certain periods of time for certain reasons, including if the prospectus is required to be supplemented or amended to include additional material information.
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LEGAL MATTERS

 
The validity of the issuance of the securities offered by this prospectus will be passed upon for us by Reed Smith LLP, New York, New York.

 
EXPERTS

  
The consolidated balance sheets of ProPhase Labs, Inc. as of December 31, 2011 and 2010, and the related consolidated statements of operations, stockholders’ equity,

and cash flows for each of the years in the two-year period ended December 31, 2011, have been audited by EisnerAmper LLP, independent registered public accounting firm,
as stated in their report which is incorporated herein by reference in reliance on the report of such firm given upon their authority as experts in accounting and auditing.

 
REGISTRATION RIGHTS

 
Pursuant to the terms of a Registration Rights Agreement entered into on November 26, 2012 with Dutchess, we are obligated to file one or more registration

statements with the SEC to register the resale by Dutchess of shares of common stock issued or issuable under the Investment Agreement. We have filed with the SEC an initial
registration statement of which this prospectus forms a part, in order to access the Equity Line, covering the resale of 2,500,000 shares of our common stock.

 
WHERE YOU CAN FIND ADDITIONAL INFORMATION

 
We file annual, quarterly and special reports, along with other information with the SEC. Our SEC filings are available to the public over the Internet at the SEC’s

website at http://www.sec.gov. You may also read and copy any document we file at the SEC’s Public Reference Room at 100 F Street, NE, Washington, D.C. 20549. Please
call the SEC at 1-800-SEC-0330 for further information on the Public Reference Room.
 

This prospectus is part of a registration statement on Form S-3 that we filed with the SEC to register the securities offered hereby under the Securities Act of 1933, as
amended. This prospectus does not contain all of the information included in the registration statement, including certain exhibits and schedules. You may obtain the registration
statement and exhibits to the registration statement from the SEC at the address listed above or from the SEC’s internet site.

 
INFORMATION INCORPORATED BY REFERENCE

 
This prospectus is part of a registration statement filed with the SEC. The SEC allows us to “incorporate by reference” into this prospectus the information that we file

with them, which means that we can disclose important information to you by referring you to those documents. The information incorporated by reference is considered to be
part of this prospectus, and information that we file later with the SEC will automatically update and supersede this information. The following documents were filed with the
SEC pursuant to the Exchange Act and are incorporated by reference and made a part of this prospectus:
 
Our Annual Report on Form 10-K for the year ended December 31, 2011, filed with the Securities and Exchange Commission on March 7, 2012;
 
Our Quarterly Reports on Form 10-Q for the quarter ended March 31, 2012, filed with the Securities and Exchange Commission on May 11, 2012, for the quarter ended June
30, 2012, filed with the Securities and Exchange Commission on August 13, 2012, and for the quarter ended September 30, 2012, filed with the Securities and Exchange
Commission on November 14, 2012;
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The description of the common stock contained in our Registration Statement on Form 8-A, filed with the Securities and Exchange Commission on September 25, 1996;
  
Our Current Reports on Form 8-K filed with the Securities and Exchange Commission on January 3, 2012, February 6, 2012, March 27, 2012, April 17, 2012, July 2, 2012,
August 13, 2012, August 17, 2012, September 17, 2012, November 1, 2012, and November 27, 2012;
 
All documents filed by us pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act after the initial filing date of this prospectus, through the date declared effective,
until the termination of the offering of securities contemplated by this prospectus shall be deemed to be incorporated by reference into this prospectus. These documents that we
file later with the Securities and Exchange Commission and that are incorporated by reference in this prospectus will automatically update information contained in this
prospectus or that was previously incorporated by reference into this prospectus. You will be deemed to have notice of all information incorporated by reference in this
prospectus as if that information was included in this prospectus.
 
We will provide to any person, including any beneficial owner, to whom this prospectus is delivered, a copy of any or all of the information that has been incorporated by
reference in this prospectus but not delivered with this prospectus, at no cost to the requesting party, upon request to us in writing or by telephone using the following
information:

 
ProPhase Labs, Inc.

621 N. Shady Retreat Road
Doylestown, Pennsylvania 18901

Attn: Corporate Secretary
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ProPhase Labs, Inc.

 

 
2,500,000 Shares of Common Stock

 
PROSPECTUS

 
     , 2012

 

 



 

 
PART II

 
INFORMATION NOT REQUIRED IN PROSPECTUS

 
Item 14. Other Expenses of Issuance and Distribution.
 
The following table sets forth the costs and expenses payable by the registrant in connection with this offering, other than underwriting commissions and discounts, all of which
are estimated except for the SEC registration fee.
 
Securities and Exchange Commission registration fee  $ 473.99 
Legal fees and expenses   15,000 
Accounting fees and expenses   10,000 
Printing and engraving   1,000 
Miscellaneous   20,000*
Total  $ 46,473.99 
 

* Estimated expenses that are not presently known because they depend upon, among other things, the number of offerings that will be made pursuant to this registration
statement, the amount and type of securities being offered and the timing of such offerings.

  
Item 15. Indemnification of Directors and Officers.
 

Our amended and restated bylaws provide for indemnification of our directors and officers to the fullest extent permitted by Nevada law. Nevada law provides that a
Nevada corporation may indemnify, and our bylaws provide that the corporation shall indemnify, any person who was or is a party or is threatened to be made a party to any
threatened, pending, or completed action, suit or proceeding, except an action by or in the right of the corporation, by reason of the fact that such person is or was a director,
officer, employee or agent of the corporation, against expenses, including attorneys’ fees, judgments, fines and amounts paid in settlement actually and reasonably incurred in
connection with the action, suit or proceeding, if the person (a) is not liable pursuant to NRS § 78.138 or (b) acted in good faith and in a manner which the person reasonably
believed to be in or not opposed to the best interests of the corporation.
 

NRS §78.138 and our bylaws provide that a director of the Company shall not be personally liable to the Company or its stockholders or creditors for damages
resulting from any action or failure to act in his or her capacity as a director or officer, if his or her act or omission did not constitute a breach of his or her fiduciary duties and
did not involve intentional misconduct, fraud or a knowing violation of law. Nevada law provides that, to the extent a director, officer, employee or agent has been successful on
the merits or otherwise in the defense of an action, suit or proceeding, the Company shall indemnify such person against expenses incurred in connection with the defense. Our
bylaws provide that any repeal or amendment of a person’s rights to indemnification shall be prospective only, and a director shall not be liable to the Company or its
stockholders or creditors to such further extent as permitted by any law enacted after adoption of the bylaws, including, without limitation, any subsequent amendment to
Nevada corporate law. We also have entered into indemnification agreements with our executive officers and directors and provide indemnity insurance pursuant to which
directors and officers are indemnified or insured against liability or loss under certain circumstances.
 

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the registrant pursuant to the
foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange Commission such indemnification is against public policy
as expressed in the Securities Act and is, therefore, unenforceable.
 

The above discussion of our bylaws and Section 78.138 of the Nevada Revised Statutes is not intended to be exhaustive and is qualified in its entirety by such bylaws
and statute.
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Item 16. Exhibits.
 

The following documents are filed as exhibits to this registration statement, including those exhibits incorporated herein by reference to a prior filing under the
Securities Act or the Exchange Act, as indicated in parentheses:
 
Exhibit   
Number  Description of Document

   
3.1  Articles of Incorporation of the Company, as amended (incorporated by reference to Exhibit 3.1 of Form 10-KSB/A filed with the SEC on April 4, 1997)

   
3.2  Certificate of Amendment to the Articles of Incorporation effective May 5, 2010 (incorporated by reference to Exhibit 3.1 of Form 8-K filed with the SEC on

May 10, 2010)
   

3.3  By-laws of the Company as amended and restated effective August 18, 2009 (incorporated by reference to Exhibit 3.1 of Form 8-K filed with the SEC on
August 18, 2009)

   
4.1  Investment Agreement by and between the Company and Dutchess, dated as of November 26, 2012 (incorporated by reference to Exhibit 10.1 of Form 8-K

filed with the SEC on November 27, 2012)
   

4.2  Registration Rights Agreement by and between the Company and Dutchess, dated as of November 26, 2012 (incorporated by reference to Exhibit 10.2 of
Form 8-K filed with the SEC on November 27, 2012)

   
4.3  Form of Common Stock Certificate of Company  (incorporated by reference to Exhibit 4.1 of Form 10-KSB/A filed with the Commission on April 4, 1997)

   
5.1  Opinion of Reed Smith LLP

   
23.1  Consent of EisnerAmper LLP

   
23.2  Consent of Reed Smith LLP (included in Exhibit 5.1)

   
24.1  Power of Attorney (included on signature page hereto)

 
Item 17. Undertakings
 
(a)          The undersigned registrant hereby undertakes:

 
(1)          To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

 
(i)          To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;
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(ii)           To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective

amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement. Notwithstanding the
foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and any deviation
from the low or high end of the estimated maximum offering range may be reflected in the form of a prospectus filed with the Commission pursuant to Rule 424(b) if, in the
aggregate, the changes in volume and price represent no more than 20 percent change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee”
table in the effective registration statement; and

 
(iii)           To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material

change to such information in the registration statement; provided, however, that the undertakings set forth in subparagraphs (i), (ii) and (iii) above do not apply if the
information required to be included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to the SEC by the registrant pursuant to
section 13 or section 15(d) of the Exchange Act that are incorporated by reference in the registration statement, or is contained in a form of prospectus filed pursuant to Rule
424(b) that is part of the registration statement.

 
(2)          That, for the purpose of determining liability under the Securities Act, each such post-effective amendment shall be deemed to be a new registration statement

relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(3)          To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the

offering.
 
(4)          That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser:
 

(A) Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration statement as of the date the filed
prospectus was deemed part of and included in this registration statement; and

 
(B) Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a registration statement in reliance on Rule 430B relating to an

offering made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the information required by section 10(a) of the Securities Act shall be deemed to be part
of and included in the registration statement as of the earlier of the date such form of prospectus is first used after effectiveness or the date of the first contract of sale of
securities in the offering described in the prospectus. As provided in Rule 430B, for liability purposes of the issuer and any person that is at that date an underwriter, such date
shall be deemed to be a new effective date of the registration statement relating to the securities in the registration statement to which that prospectus relates, and the offering of
such securities at that time shall be deemed to be the initial bona fide offering thereof. Provided, however, that no statement made in a registration statement or prospectus that
is part of the registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or prospectus that is part of the
registration statement will, as to a purchaser with a time of contract of sale prior to such effective date, supersede or modify any statement that was made in the registration
statement or prospectus that was part of the registration statement or made in any such document immediately prior to such effective date;
 

(5)         That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial distribution of the securities:
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The undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement, regardless of the underwriting
method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the following communications, the undersigned
registrant will be a seller to the purchaser and will be considered to offer or sell such securities to such purchaser:
 

(i)         Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;
 

(ii)         Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the undersigned registrant;
 

(iii)        The portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or its securities
provided by or on behalf of the undersigned registrant; and
 

(iv)        Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.
 
(b)         The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the registrant’s annual
report pursuant to section 13(a) or section 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee benefit plan’s annual report pursuant
to section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in this registration statement shall be deemed to be a new registration statement
relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(c)         Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the registrant pursuant to the
foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange Commission such indemnification is against public policy
as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the registrant
of expenses incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director,
officer or controlling person in connection with the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling
precedent, submit to a court of appropriate jurisdiction the question of whether such indemnification by it is against public policy as expressed in the Securities Act and will be
governed by the final adjudication of such issue.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, ProPhase Labs, Inc. certifies that it has reasonable grounds to believe that it meets all of the requirements for filing
on Form S-3 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized, in Doylestown, Pennsylvania, on
November 26, 2012.

 
 PROPHASE LABS, INC.
   
 By: /s/ Ted Karkus
  Ted Karkus
  Chairman and Chief Executive Officer

 
POWER OF ATTORNEY

 
KNOW BY ALL MEN BY THESE PRESENTS that each person whose signature appears below hereby constitutes and appoints Ted Karkus and Robert V. Cuddihy, Jr., and
each of them acting singly, as his true and lawful attorney-in-fact and agent with full power of substitution and resubstitution, to act, without the other, for him and in his name,
place and stead, in any and all capacities, to sign any or all amendments (including post-effective amendments) to this Registration Statement, including any subsequent
registration statement for the same offering that may be filed under Rule 462(b), and to file the same, with all exhibits thereto, and other documents in connection therewith,
with the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents full power and authority to do and perform each and every act and thing requisite
and necessary to be done in and about the premises, as fully to all intents and purposes as he might or could do in person, hereby ratifying and confirming all that said attorneys-
in-fact and agents, or any of them, their substitute may lawfully do or cause to be done by virtue hereof.
 
Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities and on the dates indicated.
 

/s/ Ted Karkus  Chairman and Chief Executive Officer  November 26, 2012
Ted Karkus  (Principal Executive Officer)   

     
/s/ Robert V. Cuddihy, Jr.  Chief Financial Officer (Principal  November 26, 2012
Robert V. Cuddihy, Jr.  Financial and Accounting Officer)   

     
/s/ Mark Burnett  Director  November 26, 2012
Mark Burnett     

     
/s/ Mark Frank  Director  November 26, 2012
Mark Frank     

     
/s/ Louis Gleckel  Director  November 26, 2012
Louis Gleckel     

     
/s/ Mark Leventhal  Director  November 26, 2012
Mark Leventhal     

     
/s/ James McCubbin  Director  November 26, 2012
James McCubbin     

 

 

 



 
Reed Smith LLP

599 Lexington Avenue
New York, NY 10022-7650

212.521.5400
Fax 212.521.5450

 
November 28, 2012

 
ProPhase Labs, Inc.
621 N. Shady Retreat Road,
Doylestown, Pennsylvania
 
Ladies and Gentlemen:
 
We have acted as counsel for ProPhase Labs, Inc., a Nevada corporation (the “Company”), in connection with the Registration Statement on Form S-3, as the same may be
amended from time to time (the “Registration Statement”), filed by the Company with the Securities and Exchange Commission under the Securities Act of 1933, as amended
(the “Act”). The Registration Statement relates to the offer and sale of up to 2,500,000 shares (the “Shares”) of the Company’s common stock, par value $0.0005 per share
(“Common Stock”), by Dutchess Opportunity Fund II, LP (the “Selling Shareholder”) as set forth in the Registration Statement. The Shares may be sold or delivered from time
to time as set forth in the Registration Statement, any amendment thereto, the prospectus contained therein and supplements to the prospectus pursuant to Rule 415 under the
Act. This opinion is being furnished in accordance with the requirements of Item 601(b)(5) of Regulation S-K under the Act.
 
In connection with the foregoing, we have examined originals or copies, certified or otherwise identified to our satisfaction, of such documents, corporate records, certificates of
public officials, and other instruments as we have deemed necessary or advisable for the purpose of rendering this opinion. As to questions of fact material to this opinion that
have not been independently established, we have relied upon certificates or comparable documents of officers and representatives of the Company.
 
Based upon the foregoing, and subject to the assumptions, exceptions, qualifications and limitations set forth herein, we are of the opinion that when the Shares are issued and
delivered by the Company to the Selling Shareholder pursuant to the Investment Agreement (the “Investment Agreement”) by and between the Company and the Selling
Shareholder, dated November 26, 2012, the Shares will be duly authorized, validly issued, fully paid and non-assessable.
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In giving the opinions in this letter, we have assumed that at the time of the issuance of the Shares, (i) the Company will validly exist and be duly qualified and in good standing
under the laws of its jurisdiction of incorporation, (ii) the Company will have the necessary corporate power and due authorization, (iii) the terms of the Shares and of their
issuance and sale will have been established in conformity with and so as not to violate, or result in a default under or breach of, the articles of incorporation and bylaws of the
Company and any applicable law or any agreement or instrument binding upon the Company and so as to comply with any requirement or restriction imposed by any court or
governmental or regulatory body having jurisdiction over the Company, (iv) sufficient shares of Common Stock will be authorized for issuance under the articles of
incorporation of the Company that have not otherwise been issued or reserved or committed for issuance, (v) the consideration paid by the Selling Shareholder upon issuance of
each Share will not be less than the par value thereof, and (vi) none of the documents reviewed by us as of the date hereof have been rescinded or modified in any manner
inconsistent with the opinion expressed herein.
 
Our opinion is based solely on our review of the Nevada Revised Statutes and such corporate records as we deemed necessary or appropriate.
 
We consent to the filing of this opinion as an exhibit to the Registration Statement. In giving this consent, we do not thereby admit that we are within the category of persons
whose consent is required under Section 7 of the Securities Act or the rules and regulations of the Commission.
 
 Very truly yours,
  
 Reed Smith llp
 a Limited Liability Partnership
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CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 
The Board of Directors and Stockholders of ProPhase Labs, Inc.
 
We consent to the incorporation by reference in the Registration Statement of ProPhase Labs, Inc. on Form S-3 to be filed on or about November 28, 2012 of our report dated
March 6, 2012, on our audits of the consolidated financial statements as of December 31, 2011 and 2010 and for each of the years in the two year period ended December 31,
2011, which report was included in the Annual Report on Form 10-K filed March 6, 2012. We also consent to the reference to our firm under the heading “Experts” in the
Registration Statement on Form S-3.
 
/s/ EisnerAmper LLP
 

 


